GA.CRADO B\M RONMENTAL GOALI TTON - ET AL
| BLA 96- 243 Deci ded June 10, 1999

Appeal froma decision of the Glorado Sate fice, Bureau of Land
Managenent, denying protest to issuance of six conpetitive oil and gas
| eases. (Q3G58680, et al.

Afirned.

1 Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:
Environnental Statenents--Ql| and Gas Leases:
Qonpetitive Leases--Ql and Gas Leases: fers to
Lease- - WI der ness Act

BLMis not required to undertake a site-specific
environnental reviewprior to issuing an oil and gas
| ease when it previously anal yzed the envi ronnent al
consequences of leasing the |and, and declined to
designate the land for further study and protection
as a Wl derness study area under section 603 of the
Federal Land Policy and Managenent Act of 1976,

as anended, 43 US C § 1782 (1994).

APPEARANCES.  Edward B, Zukoski, Esq., Land and Véter Fund of the Rocki es,
Inc., Boul der, Qolorado, for Appel |l ants.

(PN ON BY ADM N STRATI VE JUDEE KELLY

The Gl orado Environmental Goalition (CEQ, Serra dub (Uhconpahgre
Goup), and The WI derness Society (hereinafter, Appellants) have appeal ed
froma February 2, 1996, decision of the Glorado Sate Gfice, Bureau
of Land Managenent (BLMV), denying their protest to the i ssuance of six
conpetitive oil and gas | ease parcel s desi gnated as Q3G 58680, GJC 58689,
Q0G 58690, GOG 58740, GOG 58741, and GOG58745. The sal e was hel d, as
schedul ed, on Novenber 9, 1995, and six 10-year conpetitive oil and gas
| eases were issued on Novenber 22 and 30, 1995, all wth an effective date
of Decenber 1, 1995.

The | eases enconpass 9, 705.59 acres of public land in northwestern
ol orado. Mbst of parcel Nos. Q3G 58689 and GOG 58690 and a snal | portion
of parcel No. QOG- 58680 are within the 31,391-acre South Shal e R dge
Wl derness area inventory unit; nost of parcel Nos. GOG 58740 and GOG 58741
and a smal|l portion of parcel No. GQOG 58745 are wthin the 20, 100-acre
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P nyon Rdge wlderness area inventory unit. (Satenment of Reasons for
Appeal (SCR at 1; Exs. 1 through 3 attached to S(R) Appel | ants
previously supported the designati on of these areas as w | derness areas
under the WIderness Act, as anended, 16 US C 88 1131-1136 (1994).

Both areas were inventoried by BLMto deternine whet her they
gualified as wlderness study areas (V) under section 603 of the Federal
Land Policy and Managenent Act of 1976 (FLPMN, as anended, 43 US C
§ 1782 (1994); by decision dated Novenber 14, 1980, BLMfound that neit her
qualified. 45 Fed. Reg. 75584, 75585 (Nov. 14, 1980). As aresult of a
protest and subsequent appeal by CEC and others, BLMreinventoried the
South Shal e Rdge area and rendered a final decision on June 11, 1984,
finding that the area did not qualify as a VA  See S erra d ub- Rocky
Mountai n Chapter, 75 I BLA 220 (1983); 49 Fed. Reg. 24085 (June 11, 1984).
No appeal was taken fromthat decision. As to the Finyon Rdge area, no
protest was filed to BLMs Novenber 14, 1980, decision finding that it did
not qualify as VA See 46 Fed. Reg. 1033, 1035 (Jan. 5, 1981).

In the case at hand, Appellants filed their protest agai nst issuance
of the | eases on January 8, 1996, arguing that BLMfailed to notify CEC
of the pending sale, and violated section 102(2)(Q of the National
Environnental Policy Act of 1969 (NEPA), as anended, 42 US C 8 4332(2) (0O
(1994), by not adequately anal yzing the environnental inpacts of oil and
gas expl oration and devel opnent .

Inits February 2, 1996, decision, BLMresponded that in accordance
wth 43 CF R § 3120.4-2, a Notice of Conpetitive Lease Sal e was post ed
for public viewon Septenber 25, 1995, in all Golorado BLMof fices and
US Forest Service offices, and nade available to the public for a fee.
BLMfurther stated that copies of the notice were mail ed to those who had
already paid for that service by maintaining declining deposit accounts,
as required by the Departnent’' s cost recovery guidelines.

Mbreover, BLMnoted that during its wlderness inventory pursuant to
section 603 of FLPVMA part of the criteria for omtting the South Shal e
R dge and Finyon Rdge areas fromthe inventory was "the nunber of
existing oil and gas | eases and encroachi ng gas field devel opnent . "
(Decision at 1.) BLMconcluded that its |easing proposal s conforned to the
deci sions of BLMs applicable | and use plans, and that "there is
insufficient justification to cancel the |eases.” (Decision at 2.)
Appel lants filed a tinely notice of appeal .

Intheir SOR Appellants argue that BLMvi ol ated section 102(2) (O
of NEPA by failing to anal yze the site-specific environnental inpacts of
the | ease sale. They recogni ze that BLMs Novenber 1985 G and Juncti on
Resour ce Area Resource Managenent F an/ Environnental | npact & at enent
(RWHYS, analyzed the environnental inpacts of leasing 1.5 mllion acres
of land for oil and gas purposes in the Gand Junction Resource Area, which
enconpasses the land in parcel Nos. GOG 58680, GOCG 58689, and GOG 58690.
They al so recogni ze that BLMs February 1982 Wite R ver Resource Area Ql
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and Gas Unbrella Environnental Assessnent (Unbrella EA), anal yzed the
environnental inpacts of leasing 1.5 mllion acres of land for oil and gas
purposes in the Wite R ver Resource Area, whi ch enconpasses the land in
parcel Nbos. GOG 58740, GOG 58741, and GOG 58745.

However, in both cases, Appellants naintain that the applicable
envi ronnent al revi ew docunent did not address the site-specific inpacts of
| easing any particular lands, including the adverse effects of resulting
oi |l and gas expl orati on and devel opnent on w | derness val ues in the areas.
Thus, Appel lants request that the Board set aside BLMs decision to issue
the six leases until it fully conplies wth section 102(2)(Q of NZPA by
undertaking a site-specific environnental review

At the outset, we note that the tine for taking an appeal fromBLMs
decisions that the South Shal e R dge and P nyon R dge areas were not
suitable for designation as VA s has |l ong since passed. Accordingly, we
concl ude that the doctrine of admnistrative finality precludes Appel | ants
fromnow chal | engi ng those decisions. See San Juan Gounty Gonmi Ssi on,

123 IBLA 68, 71 (1992) and cases cited. Mreover, we know of no | egal
nandat e that requires BLMto nmanage those areas on the basis that they
mght, at sone future tine, be designated as protected w | derness areas.
See Southern Uah Wl derness Alliance (SUM), 128 IBLA 52, 65-66 (1993).

[1] Ve therefore examine the sol e question of whether BLMvi ol at ed
section 102(c) of NBPA by failing to undertake a site-specific
environnental review of the parcels at issue. It is well established that
the tine for considering the potential environnental inpacts of oil and gas
expl oration and devel opnent under section 102(2)(Q of NEPA is when BLM
is proposing to lease public lands for oil and gas purposes, since
| easing nakes an irreversible and irretrievable conmtnent to permt
surface-disturbing activity, in sone formand to sone extent. See Serra

dub v. Peterson, 717 F.2d 1409, 1414-15 (D C dr. 1983); Whion QI . of
Gilifornia, 102 IBLA 187, 191 (1988) and cases cited.

In the case of proposed |leasing in the South Shal e R dge area and
other parts of the Gand Junction Resource Area, BLMprepared its 1985
RMWHS hder section 102(2)(Q of NEPA the adequacy of BLMs HS
nust be judged by whether it constituted a "detailed statenent,” which
took a "hard | ook" at the potential environnental consequences of the
proposed | easing, considering all relevant natters of environnental
concern. 16 US C 8 4332(2)(Q (1994); lorado Environmental Goalition
(GEQ, 142 1 BLA 49, 52 (1997) and cases cited.

As to proposed leasing in the Anyon Rdge area and other parts of the
Wite Rver Resource Area, BLMprepared its 1982 Lhbrella EA  The adequacy
of that EA under section 102(2)(Q of NEPA nust be judged by whet her BLM
likew se took a "hard | ook” at the potential environmental inpacts of the
proposed | easing. See Nez Perce Tribal Executive Gonmttee, 120 |BLA 34,
37-38 (1991) and cases cited. In addition, because an EAis prepared for
the purpose of determning whether an BS is required by section 102(2) (O
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of NEPA the EA nust nake a convincing case that the leasing wll not
result in any significant inpact, or that any inpact wll be reduced to
i nsi gni ficance by the adoption of appropriate mtigation neasures. |d.

In general, both an BS and EA nust fulfill the prinary mssion of
NEPA which is to ensure that in exercising the substantive discretion
afforded it to approve or disapprove | easing, BLMis fully inforned
regardi ng the environnental consequences of such action. See 40 CF. R
88 1500. 1(b) and (c); MNatural Resources Defense Gouncil, Inc. v. Hodel,
819 F.2d 927, 929 (9th dr. 1987). In deciding whether an BHS or EA
pronot es i nforned decisionnaking, it is well settled that a rule of
reason Wil be enpl oyed; thus, the question becones whether an BS or EA
contains a "reasonabl y thorough di scussion of the significant aspects of
t he probabl e envi ronnental consequences” of the proposed leasing. Sate
of Galiforniav. Bock, 690 F.2d 753, 761 (9th dr. 1982) (quoting Trout
Lhiimted v. Mrton, 509 F.2d 1276, 1283 (9th dr. 1974)).

Wien BLM has conplied wth the procedural requirenents of
section 102(2)(Q of NEPA by actually taking a hard | ook at all of the
likely environnental inpacts of a proposed action, it wll be deened
to have conplied wth the statute, regardl ess of whether a different
subst anti ve deci si on woul d have been reached by this Board or a court (in
the event of judicial review. See Srycker's Bay Nei ghborhood Gouncil,
Inc. v. Karlen, 444 US 223, 227-28 (1980), and cases cited. As we said
in Oegon Natural Resources Gouncil, 116 IBLA 355, 361 n.6 (1990):

[ Section 102(2) (O of NEPAl does not direct that BLMtake any
particul ar action in a given set of circunstances and,
specifically, does not prohibit action where environnent al
degradation wll inevitably result. Rather, it nerely nandates
that what ever action BLMdecides upon be initiated only after a
full consideration of the environmental inpact of such action.

In order to overcone BLMs deci sion to proceed wth | easing,
Appel lants nust carry their burden to denonstrate by a preponderance
of the evidence, wth objective proof, that BLMfailed to consi der
or to adequately consider a substantial environnmental question of
nmaterial significance to the proposed action or otherw se failed to abi de
by section 102(2)(Q of NEPA (CEC 142 IBLA at 52; SUM\ 127 | BLA 331,
350, 100 |.D 370, 380 (1993).

V¢ are not persuaded that the 1985 RMY B S and 1982 lhbrel la EA did
not provide an adequate anal ysis of the site-specific inpacts of issuing
oil and gas |l eases of the six parcels of |and at issue here.

In reference to the Gand Juncti on Resource Area, BLM consi dered
a varied programof |easing and no | easing: 653,868 acres ((pen to
Leasing Wthout Sipul ations), 132,078 acres ((pen to Leasing wth No
SQurface Gcupancy Sipul ation), 555,655 acres (Qpen to Leasing wth QG her
Sipulations), and 117,790 acres (dosed to Leasing). (RDat 2-7 to 2-8,

Map
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5"; see Draft RMPP B S dated Mirch 1985, at 31-32.) The stipulations were
keyed to specific areas, and were designed to protect sensitive resources,
i ncl udi ng geol ogy/ pal eontol ogy, wldife, threatened and endangered

speci es, visual resources, and recreational resources, by precluding all
surface-disturbing activity or by inposing certain restrictions on such
activity., See RDat 2-9 to 2-10, 2-39, 2-40, Appendix D "Myp 20"; Draft
RMWBES at 31-36, 95-109, Appendix E Leasing/no | easi ng was further
broken down on the basis of three regions in the Resource Area, which
were defined by their relative potential for producing oil and gas.

(Draft RWWBS at 118.) BLMprojected that there would be a total of
1,000 newoil and gas wells, distributed in the regions wth noderate to
high oil and gas potential, which, together wth roads, pipelines, and
other related facilities, would disturb a total of 2,538 acres at any one
tine and 7,705 acres over the 20-year life of the plan. 1d. at 118, 146.

Moreover, both the RWPPB S and the Lhbrel | a EA denonstrate that BLM
consi dered the inpact of oil and gas | easing and subsequent oil and gas
expl oration and devel opnent throughout the 1.5-mllion acre planni ng area.

In so doing, BLMthoroughly revi ewed the nmany specific potential
environnental inpacts, including those to air quality, soils, water
resources, wldife, threatened and endangered species, visual resources,
and recreational resources, taking into account the diversity of |and,
plant and ani nal species, and other environmental factors across that area.

(Draft RWBS at 37, 113-141, 118-19, 200-18, Appendix E Uhbrella EA
at 22-133, Appendix A)

In the case of the Wite R ver Resource Area, BLMconsi dered the basic
alternatives of |leasing, subject to appropriate stipulations, or not
| easing. The stipulations, which were keyed to specific areas, were
designed to protect sensitive resources, including geology, wldlife,
t hreat ened and endanger ed speci es, visual resources, and recreational
resour ces, which were to be protected either by precluding all
surface-di sturbing activity or by inposing certain restrictions on such
activity. See Unbrella EA Appendix C BLMprojected that in the initial
5-year period from1981 through 1985, there would be a total of 1,524 new
oil and gas wells, which, together wth roads, pipelines, and other related
facilities, would disturb a total of 14,630 acres. 1d. at 6, 9.

In the case of both the 1985 RMY H S and 1982 Unbrel la EA while BLM
specifically assessed the inpacts of |easing per se, it left to alater day
the eval uation of the site-specific environnental inpacts of roadbuil di ng,
drilling, pipeline construction, and other particul ar activity associated
wth oil and gas expl orati on and devel opnent .

Appel l ants assert that the six parcel s at issue here contain | ands
whi ch serve to distinguish themfromthe other | ands expressly addressed
inthe RWPWBS and Uhbrel la EA  However, Appel l ants have presented no
evi dence that any of the parcels is so distinct that we can concl ude t hat
BLMoverl ooked, inits RPWHS and Unhbrella EA a particular site-specific
i npact whi ch woul d be experienced in that parcel alone.
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Further, we do not find that Smthv. US Forest Service, 33 F. 3d
1072 (9th dr. 1994), cited by Appellants, requires BLMto do nore than
it has. As we stated in CEC 142 | BLA 49, 53-54 (1997):

The court in Smth did not require the Forest Service, which was
deci ding whether to permt a tinber sale, to address the effect
of that action on possible w | derness designation by Gongress.

At best, the court in Snth stated, as quoted by CEC that the
"possibility of future wlderness classification triggers, at

the very least, an obligation on the part of the agency to
disclose the fact that devel opnent wll affect a 5,000 acre

roadl ess area.” (Supplenental Authority and Satenent at 3
(quoting fromSmth v. US Forest Service, 33 F.3d at 1078)
(enphasi s added).) The court was speaki ng of a 6, 246-acre

roadl ess area, of which 4,246 acres had never been inventoried by
the Forest Service for potential designation as wlderness, and
2,000 acres had been so inventoried but then rejected by Gongress
for wlderness designation. See Smthv. US Forest Service,

33 F.3d at 1074, 1077. In these circunstances, the court

concl uded that the Forest Service should at |east "acknow edge
the exi stence of the 5,000 acre roadl ess area,” and that

devel opnent might affect it, where that area had never before
been recogni zed. 1d. at 1079.

Lhlike the situation in Sith, the present case does not involve a
roadl ess area of nore than 5,000 acres whi ch had never been inventoried and
acknow edged by BLM Rather, both the South Shal e R dge and P nyon R dge
areas were inventoried and found unsuitabl e for potential w | derness
designation. Having nade these determnations, BLMis not now required to
consider howoil and gas leasing may affect their suitability as w | derness
ar eas.

Mbst inportantly, Appellants have failed to identify any potential
environnental inpact, site-specific or otherw se, which was not adequatel y
addressed in the RWPH S and Uhbrella EA V¢ therefore concl ude t hat
Appel lants have failed to denonstrate, by a preponderance of the evi dence
w th objective proof, that BLMfailed to consider or to adequately
consi der a substantial environnental question of material significance.
CEC 142 IBLA at 52; SUM 127 IBLAat 350, 100 |.D at 380. Nor are we
persuaded that there is any new circunstance or infornation, arising since
preparation of the RA¥H S and Uhbrel | a EA which indicates that there nmay
be an environnental inpact not previously considered, thus requiring
preparation of a supplenental EAand/or HS See 40 CF. R 8 1502. 9(c);
CEC 130 I BLA 61, 67-68 (1994).

Fnally, Appellants request that the Board award themtheir costs
of litigation, including reasonable attorney's fees, pursuant to
section 203(a)(1) of the Equal Access to Justice Act, as anended, 5 US C
§ 504 (1994). S nce Appellants have not prevailed in any degree in this
proceedi ng, their request is denied.
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Therefore, we conclude that BLMs February 2, 1996, deci si on denyi ng
Appel l ants' protest was proper and nust be affirned. To the extent
Appel | ants have rai sed argunents whi ch we have not specifical |y addressed,
t hey have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis affirned.

John H Kelly
Admini strative Judge

| concur:

RW Milen
Admini strative Judge
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